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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


) 

UNITED STATES OF AMERICA, ) 

) 

Appellee, ) 

) 

v ) Docket No. 75-1290 

) 

RUSSELL KEENER, ) 

) 

Aooellant. ) 

____ ) 

APPELLANT’S PETI ON FOR REHEARING 

AND SUGGESTION FOR REHEARING IN BANC 

♦ 

Appellant hereby moves, pursuant to Rule 40 of the 
Federal Rules of Appellate Procedure for rehearing of the above- 
captioned appeal. Pursuant to Rule 35(b) of the Federal Rules 
of Appellate Procedure, appellant also suggests that this case be 
reheard in banc. 

1. The panel hearing this appeal issued three opinions. 
The opinion announcing the judgment or the Court rejected, 
seriat in . the four statutory arguments made by the appellant, 
and the asserted trial error which, in appellant's view, warranted 
remand for a new trial. Judge Meskill concurred "reluctantly’’ 
with the result, making the observation that the Congress which 


enacted Section 875(c) could not have intended the statute to 





apply to a threat contained in a television news broadcast of a 
press conference. The Court's opinion did not deal specifically 
with this issue or with the application of the principle of 
MeBoyle v. United States , 283 U.S. 25 (1931), to the facts of this 
case, although the McBovle case was cited on page 28 of 
appellant's brief. 

The hypothetical cases discussed in Judge Meskill's 
opinion indicate the extraordinary results that flow from the 
interpretation of Section 875(c) which makes it applicable to 
this case. As was true in McBoyle , the literal language of the 
statute reaches the conduct at issue here. - ^ Yet Justice Holmes 
concluded, for a unanimous Supreme Court (283 U.S. at 27): 

Although it is not likely that a criminal 
will carefully consider the text of the law 
before he murders or steals, it is reasonable 
that a fair warning should be given to the 
world in language that the common world will 
understand, of what the law intends to do if 
a certain line is passed. To make the warning 
fair, so far as possible the line should be 
clear. When a rule of conduct is laid down 
in words that evoke in the common mind only 
the picture of vehicles moving on land, the 
statute should not be extended to aircraft 
simply because it may seem to us that a 


j/ In McBoyle , a prosecution for transporting a stolen 

airplane across state lines was brought under a statute that 
covered transportation, inter a lia , of *\*ny self-propeli. ad 
vehicle not designed for running on rails." 
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similar policy applies, or upon the 
speculation that if the legislature had 
thought of it, very likely broader words 
would have been used. 

See also United States v. Ba^s , 404 U.S. 336 (13/1). 

The relevant test in administration of a criminal 
statute—in light of the equally well established rule that 
doubtful questions of construction of such a law must be resolved 
in the defendant's favor—is that conduct should not be deemed 
criminal unless the legislature has "plainly and unmistakably" 
declared it to be such. United States v. Graowel1 , 243 U.S. 476, 
485 (1917). Judge Meskill's conclusion—to which the remainder 
of the panel did not even advert—was that Congress never had any 
such intention. Plainly, the appellant did not believe his act 
was criminal; it would have been total folly to commit a federal 
crime in the presence of the thousands of viewers who would be 
watching a. y television news broadcasts of the filmed press 
conference. Hence this is a classic case of a criminal statute 
that has been applied to a defendant who did not have actual 
knowledge that he was crossing the line drawn by the statute and 
whose conduct was not even remotely in the contemplation of the 
legislature that enacted the statute. It is simply unjust to 
subject the appellant to the life-long stigma of a federal 
felony conviction and to the consequences of his sentence on 
this basis. 


Y 



taken by this panel to Section 875(c) and its application to 


appellant conflicts with the principles underlying the decision 


in United States v. Canton, 470 


vehicle registration certificates were held not to be "securities 


within the meaning of 18 U.S.C. §2311, although the statute defined 


security" as including any "certificate of interest in property 


among other cases, a panel of this Court reversed 


the criminal conviction and directed dismissal of the indictment 


because it concluded, from sparse legislative history, that the 


Congress which enacted the criminal statute was not contemplating 


the possible application of that statute to the interstate 


transportation of forged automobile registration certificates 


3. The opinion rejecting appellant's arguments also 


overlooked an important point in considering the first statutory 


argument. There are, to be sure, many cases in which a principal 


commits a criminal act through an intermediary who has no criminal 


intent, as discussed at page 3157 of the panel opinion. But in 


none of the cited cases was the intermediary a fully knowin 


participant who had it in his power to decide whether or not the 










act would be committed. The WPIX employees——and particularly 
Mr. Miller, who viewed the film at the studio before it was shown— 
were not engaged it. the kind of non-thinking ministerial acts 
that were performed by the truck driver (described as an "innocent 
dupe") in United States v. Bryan , 483 F.2d 88, 92 (3d Cir. 1973), 
or by the out-of-state bank in Pereira v. United States , 347 U.S. 

1 (1954). Nor were they acting in concert with the appellant, 
as was the defendant who argued fcr a judgment of acquittal in 
Kolod v. United States , 371 F.2d 983 (10th Cir. 1967). And they 
were clearly not misled or deceived by the appellant as were the 
police officers in United States v. Lester , 363 F.2d 68, 72-73 
(6th Cir. 1966). 

This case concerns a statement that was transmitted on 
the air by news personnel who knew full well exactly what was 
being said. They were not acting as the appellant's agents or in 
any combination or conspiracy with him. If anyone was directly 
responsible for transportation of the message over WPIX, it was 
the WPIX personnel. The classic homicide cases cited at pages 
23-24 of appellant's brief are controlling here, but they were 
not considered at all in the panel's principal opinion. 

For the foregoing reasons, rehearing by the panel or 
rehearing in banc should be granted and the conviction reversed. 
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dan III, A 

Of COUliirl] 


(a) Whoever commit; an crease easiest the United States or 
aide, abets, counsels, commands, induces or procures its commission, 
is punishable as a printipjJ. 

(b) Whoever wiUfaiiy cattses an act to be done which if directly 
performed by him or another wo dd be aa offense against the United 
States, is punishable as a principal. 

IS U.S.C. $ S75;c) p-orii-ts: 

Whoever transmits in interstate commerce any eomrattai.-atioa 
containing any threat to hidnap any person or any threat to irj-.rc 
the person of another, shill be fined not more than or in- 

prisoned not nor* than r.re years, or bjth. 


mm 

excl 
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Jews, particularly ia Xkv York CP" A?. out 5:30 p.m. or. 
that day United Press International (CPI) received noti¬ 
fication from the JDL of a news conference to be held later 
that evening at JDL hc*r.c<vj; i vters. "CPI thereupon noti¬ 
fied its assorted radio, television and newspaper customers 
of the upcoming news event One of those notified was 
WPIX-TV (Channel 11), a licensed television station in 
Xew York City with a telecast range of 50 miles extending 
into Connecticut and Xew Jersey. The station Lad previ¬ 
ously dispatched WPIX reporter John Miller to cover a 
JDL demonstration in front of the "Waldorf-Astoria Hotel 
in Manhattan where Arafat and a PLO delegation were 
expected to stay.* 

After attending the demonstration. Miller was assigned 
to cover the JDL press conference. When he and his film 
crew arrived at the JDL headquarters the conference had 
already started. Appellant, Kelner, was seated in military 
fatigues behind a desk with a .3? caliber "police special” 
in front of him. To Kelner’s right another man was dressed 
in military fatigues. Mil:;-; heard on > of the several re¬ 
porters at the conference r.sk Kelner whether he was talk¬ 
ing about an assassination plot and heard Keluer answer 
in the affirmative. The WPIX crew quickly filmed general 
shots of the press conference without sound for use as a 
“lead-in” on the news and then began filming an actual 
interview cf Kelner by Miller. The reporter, holding a 
microphone with the WPIX channel number in large 
numerals on it, asked Kelner to go ahead and the following 
exchange took place: 


Xo evidence was addnee2 r.‘ trial to prove that Arafat or "cia aides tad 
arrived in New York, or were ever: ir. the TTni'ed S*itee, at the tixe of 
the it fged threat or of its telecast on the ten »':!»! news 

that evenin';. Th** omi«»ijn :i rot grrortsiit in Tiew of e rr disposition 
of appellant's second claim /or -evert*1, ir.fta. 








Kelner: ''To have people who have been trained and 
who are on* now and who intend to wake sure that 
Arafat and his lieutenants do not '**»“* thl5 cwuntry 

alive. „ , 

Miller: How do you flan to do that. Aon re gomg 

to kill him? 

Kelner: I’m talking about justice. I'm taking noow 
equal rights under the law. a law that may not exist, 
but should exist. 

Miller: Are you saying that you plan to k.il taera 
Kelner: TTe are planning to assassinate Mr. Arafat. 
Just as if any other mur—just the way any otner mur¬ 
derer is treated. 

Miller: Do you have the people picked out :or this. 
Have you planned it out? Have you started this 

operation? 

Kelner: Ev' y.hiv.g is planned in letail. 

Miller: Do you think i: will come off? 

Kelner: It’s going to come off. 

Miller: Can yon elaborate on whore or whvn or how 

you plan to take care of tnis. 

Kelner: If I elaborate it might be a problem m 

bringing it off. 


Following the interview, tire film wa« reviewed at the 
M’PIX studios where the film editc.s dete rmined tnat it 
should be televised on the ten o’clock MTIX Channel 11 
news that evening with the tape of the exchange above 
quoted in unedited form. The exchange between Kelner 
and Miller was then broadcast on television in its entirety 
and constituted the principal evidence of the Government 
at the trial. Wv have seen the videotape as it was played 
for us at the oral argument of this appeal. 

Several character witnesses testified on K'hier’? hchaff 
at the trial. Kelner himself testified that at the tune his 
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statements were made ndther lie nor the J DL had ar.j 
plans to carry out an >•.?••:•. fixation attempt bat taat vrnat 
he was trying- to convey was a d i)L re ponse to uirvats 
from the PLO. Kelner claims • that his sole objective was 
to show tlm PLO that “w c [as Jews] would defend our¬ 
selves and protect ourselves ar.i . . • Ithat the PLO] would 
not be able to accomplish anything in accordance with their 

threats.” 

Appellant makes five c!:vn> on this appeal. Our ac¬ 
ceptance of any one of the first four would require re¬ 
versal of the conviction and-dismissal of the indictment; 
acceptance of the fifth claim would require a remand for 
a new trial. The first point argued for reversal is that 
Ivelner did not “cause” the transmission of a communi¬ 
cation in interstate commerce within the meaning of lo 
USC. h 2, note 1 supra, heunse his alleged tnreat was 
trade in the context of a *’it-vision news interview and 
it was the wholly indictment conduct of the television 
station that resulted in the film of the interview being tele¬ 
cast throughout metropolitan AV.v York the television 
n-v.s. The second is that there was no “communication” 
within the statute, IS T7.S.C. 1 ?T5(c), note t supra, be¬ 
cause there was no specific a 'c.rc-sce of the aL.-gcd threat, 
that is to say, the appellant was rot cxy-c-tlng Arafat to 
watch the YTTX ten o’cYek news and there was no ev¬ 
idence that the “threat" actually reached Arafat. Appel¬ 
lant’s third claim is that ti*r« was no communication 
“in interstate commerce” within the statute because even 
though YfiPIX televises beyond the bord-vs of Xc-w \ork 
the communication did not have to cross star • lines to 
travel from Kelncr to Arafr-t. The fourth and most trou¬ 
bling of appellant’s claims is that the statements ‘-.acle were 
not “threats” within the m-ci.lrg of the sta»Wo because 
appellant had no intention of actually using force and 
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the stat*:r:.were 

has also ual;--d for a 
that the prosecutor 


0 "'v htieal ’r ole." I\ clr«er 
remand for a new trial or: t:m basis 
v,-—. improperly allowed to vross-o.- 


aiuiue appellant's repul 


hiti'-.i vitne 


:n worueerion with 


arrests occurring 


after the alleged 


.'house here involved. 


Appellant's rlrst i oint is by no means unique in offenses 
charged under 1? U.S.C. •( S75(c>. Although grounded in 
the statutory language of 15 U.S.C. ; 2, the argument that 
a person cannot be liable for criminal conduct which he 
has not ‘-caused'’ has been a premise of our criminal lav 
from its very origin. Cases such as Terri/ v. L ailed States, 
131 F.2cl 40, 44 (3th Cir. 1042), and United Stales v. Fox, 
05 U.S. 670, 671 (1S7S), have long recognized that “[u]pon 
principle, an act. which is not an offense at tne time it is 
committed cannot become such by any subsequent inde¬ 
pendent act of [a] party with which it has no connection.’' 
Id. See also U>iied Slates v. Di trail. 126 F. 676, GS5 
(8th Cir. 1904). However, viewing the evidence in this 
case most favorably to the Government's position, as the 
jury verdict requires us to G *. it is apparent that Kolner 
willfully caused the transmission o: his threat over the 
"WTIX facilities in that he took action without which th.* 
communication would not have occurred, intending (or at 
least reasonably foreseeing! that bis statem-nt would bo 
transmitted in interstate commerce by others. It is clear 
enough that a person may be held r - j.onsihle as r. prin¬ 
cipal under IS U.S.C. i 2(b). sec note 1 supra, for causing 
another to do an act which, would r.ot have b.—n crim¬ 
inal if it had been performed ind-]-mlont:y by tint other 
person. United States v. Kdht/. 395 F.2d 727. 729 (2d 
Cir.), cert, deed'd. 393 U.S. 963 (1968); Urdel states v. 
Lester, 363 F.2-1 65, 72-73 (6th Cir. 1966). err*, denied, 
385 U.S. 10°2 fit'67). Tt is a general principle of causa¬ 
tion in criminal law that an individual (with the neco.-s- 
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or iunoce 


!or as to coni'tr xrhezhr tfce television 
Amendment ?r:m '•:<'?? -::oa under 5 5 
t>.» transmission of K-'.:.er'j threat in 
that t'ue First At r~r.lz*z‘ shields this 
’.r r's :;rt is rot rlearsed of i*s rrii.:- 
•iae i intermediary. 


It is, therefore, unnete-sa: 
station is protected l>y the I 
U.S.C. •; 375(c) for its rol- 
jn'erstate commerce. Atsun 
form of “new* |>Hh?:eath'r.,' 
in.ility hr his use o; on ir_ 
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quite cl.-.'w that the 

JDL 
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V * 5 . 

that during the con: 

>renc- 

Kelr. 

or 

interviewed bv tele-. 

d.*io‘. 

when 

U 

pellant does no* s^* 
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it? 

evidence in this regard. 

Th‘' c 

■use 

cited to us, Terri/ v 
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iuvoived an intervening act by a third party that could 
«o£ have been foreseen or was against the will of the 

alUged defendant. Thos-* 'Vises are plainly inapposite at 

this appeal. 

Appellant argues that there was no “communication” 
within the meaning of IS U.S.C. § 875(c) because there was 
no specific person to whom the threat was addressed and 
to whom the defendant intended to cause emotional suf¬ 
fering. The claim is tha! the broadcast of the threat to an 
indefinite and unknown audience is nor a “communication” 
of that threat. The mere statement of this argument sug¬ 
gests its improbability. - Co: gross could nor have intended 
to have left such a gaping hole in its statutory prohibition 
against the communicaticr. of threats in commerce. If 
appellant’s contention wer.- accept .-d. any would-be threat* 
ener could avoid the statute by seeking the widest possible 
means of disseminating his threat. Publication of the 
threat in 100 major now.; apers, even though it would 
reach only an ‘‘indefinite and unknown audience,” would 
be as sure a means of communicating the threat to the 
victim as would calling him on the telephone. Our concern 
under the statute is not whether the means of communica¬ 
tion Chosen by the appellant caused the threat to roach “an 
indefinite and unknown ambience,” but whether the »n-, 9 ]. 
lant intended to comranaicat* bis threat fr, Arafat through 
the chosen means, the television interview. A« Jadg* Ow*n 
quite properly charged, it was sufii-ionf to support the 
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conviction of Italnw if the jury foiled that in uis » s « “ l 
the mean* of the televised press conference Kalner held 
••tv specific intent to communicate a threat to injure." Unite 
States v. Holder, 302 F. Supp. 20d, 290 (D. Mont, ir.69), 
aff’d, 427 F.2d 715 (9th Cir. 1970). It was not necessary 
under the statute for the Government to prove thut appel¬ 
lant had a specific intent or a present ability to earn’ oiu 
his threat, 302 F. Supp. at 300; see aha Bass v. United 
States, 239 F.2d 711, 716 (8th Cir. 1957), but only that he 
intended to communicate a threat of injury through means 
reasonablv adapted to that purpose. IV* have no doubt 
that appellant’s activity is properly within the scope of the 
term “communication” as used in 18 U.S.C, } S75(c). 

Appellant’s nest argument is based upon his allegation 
that Arafat aud his aides were in New York City at the 
tim. ITulnar’s threat was made.* From this assump* 
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Friendly, Federal A General View 58-59 

(197’J), we da not fWi rial Congress is powerless to r*gu- 
lata matters in commerce when the interstate feat\ir&s of 
the activity represent a relatively small, or in a sen** un¬ 
important, portion of t’-e overall criminal scheme, .See, 
e./j,, Cleveland v. United S’-.itei, 329 V,S, 14 ^1946) (white 
slave tradio) j Wftlti);*r v, l nited Stales, 5 F,2d 343 (9tb 
Cir,), cert , th'-M, 269 V.S. 569 (1925) (interstate tram- 
portation of stolen autos’, Our problem is not whether 
the nevus of the activity i» “local'’ or ‘'interstate”! rather, 
under the standards which we are to apply, so long as the 
crime involves a necessary interstate element, the statute 
must he treated as valid. Here, as iu Se f l v, United State*, 
349 TJ.S. 81 (1955), tb« constitutional basis for the statute 
is the withdrawal of int-rstate facilities for the achieve¬ 
ment of the proscribed evil Since the statutory oflfeuse of 
which appellant has been convicted necessarily involves 
the use of an Interstate facility for transmission of his 
throat, we are satisfied that the statnte and conviction are 
sufficiently commerce-related to support federal prosecu¬ 
tion. 

Appellant's fourth ar.mment for reversal is that bis 
statement* were nor ‘'threats" within tip* meaning of the 
statute heuause th-y wer*. rather, political hyperbole, and 
that th nae should nor, berefore, have been submitted 
the jury, See T Faffs v, United States, 394 U.S. TM, (09 
(1900)] rev'g, 402 F.2d 676 (DA*. C’ir. 198?): Id., 402 F.2d 
at 690 (Wright, «/., dissenting). Appellant additionally 
cluinis that to save 18 T7.S.C, $ 875 from constitutional In¬ 
validity as no infringement of the right to free speech 
there must be e Hence of specific intent on hi* port to 
carry out the threat as well ns a statement unambiguously 
constituting a threat on the life of Arafat and hi* aides, 

3160 
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cast to the general public ic is especially de^eiwr.g 
atitutioual protection under the First Amendment 
it relates to the “free trade in ideas,” JLbrams v. 

States, 250 U.S. 616, 630 (1919) (Holmes, J.. dis» 
or “the power of reason as applied through pubLc 
sion,” Whitney v. California. 274 U.S 357. 375 
(Brandeis, J., concurring), overr 
Ohio, 395 U.S. 444, 449 (1969). s 

Rut it cannot be said as a mat 
was stating only ideas 

We have people who have 
out now and who intend 
and his lieutenants do nc 
.... We are planning to assassinate .Hr. Ararat.... 

Everything is planned in detail. 

The court left it to the jury to determine whether seiner 
“intended the words as a threat against Yasser Ararat 
and his lieutenants ... or whether he said those words 
as a statement of opposition to Arafat The court 

charged the jury that “[ir.]ere political hyperbole or ex¬ 
pression of opinion or discussion does not constitute a 
threat” and stated that if the jury found that the state¬ 
ments were “no more than an indignant or extreme method 
of stating political opposition to Arafat or the PI-0 it 
-justified in “finding that no threat was in fact 


ter of law that appellant 
He said, after all, 

been trained and who are 
to make sure that Aratat 
t leave this country alive 


■f !!r thonjrht-o-t 
I an t take” 
, k T»ver, i* one 










made.” The jury nndir.g of guilty, therefore, is predicated 
on tiie judgment That ther: '••as here a genuine threat to. 
kill which, ever, thou irk i: might have been made in the 
context of a prc‘est against I’LO outrages, did not consti¬ 
tute only a political expression or opinion. In order to 
convict under the ehartre given, tie jury had *°> and ' v « 
must assume did, find that the statements were mors than 
political, that they were “an expression of an intention to 
inflict” injury, of “such a nature es could reasonably in¬ 
duce fear.” They were also made “knowingly and will¬ 
fully,” as the judge deiced those terms, “comprehended” 
by the appellant and •‘voluntarily r 'd intentionally uttered 
. . . with the apparent determinai u to carry them into 
execution.” * They were not made t iditionallv or in jest. 
Since it is the ntterance which the statute makes criminal, 
not the specific intent to carry out the threat, we think the 
charge adequately instructed on the statutory elements of 


Although the sTntate uaier which appellant tt’j c-raviete 
$ S73, doe* not -spre-siy tionire that the threat to iajor* be 
“vrillfolly," the trial ju-lre followel ZaganSiy x. United 
F. 6-13, 645 (7tj C'.t. ISIS - ', anl charged the eler:*at of w 
term* of "an apparent ietersiiuition" -o car-y the ihreti ia 
Cf. Pierce x. States. 3So F.21 292, 234 tOth Ci: 

IFflft* v. United S'ates, 354 US. 703. 7*3 <1M>\ tie S- 
e.rprevsed “grave 0«>j" e 1 ytt the Zagansky defnitton, bu 
in Watts, 13 TT.S.C. 5 S7I. Ci<1 actually reqnirr that ti-e 
"willfully.” Fctthtrta---e. •?**»•? ieci'led tir.ee Wfts cad? 
tiahite have ahna** uziiheM that ao pr f of aett 
carry out the threat is re^aire.1 by th» use of '0.* war: " 
the statute, so that a ZcgansTcy definition may he said to 
here. United Street x. Be'. I. 493 F.2d 304. 9-15 5-h Cir. 
denied, 422 U.S. IC44 ^15"''.: failed States x. Sr-er*. 4 
514 (5th Cir. 1974'. vex'd C”d Tvmar''*i on otht~ g-onnds, 
(1973); United States x. Lincoln, 462 F.2d 1363, 1369 (6t 
denied, 409 U.3. 952 (1972:: United State* x. Bari. 43' 
1090-91 (10th Cir.'.. cert, denied, 409 US. 361 '-=72i: I 
v. Compton, 425 x.2d IS, 21 i'2d Cir. 1970). cert, denied. 4 
(1071); R<yj x. United States, 418 F.2d 571, 377-75 (Ot! 
Hut see United States x. PatiHo, 433 F.2-1 13. 15 (4:o Ci 
bane). 






wi*i crime. Only if the Constitution requires that we read 
into the otrense the element of specific intent to carrv out 
the threat would the charge giver. be deficient. 

On the most elementary I-„-ve! it would seem possible to 
conclude that a threat of murder falls within the narrow 
class of “fighting words” whicii are so inherently dele¬ 
terious to social order, see Chaplinsky v. Xeic Hampshire, 
■jlo U.S. 56S, 5i2 (1942); Cantrell v. Connecticut, 310 U.S. 
29b, 303 (1940), and so inherently unrelated to the "robust” 
political debate necessary to a democratic society, see 
Watts, supra, 402 F.2d at 653 ::.1T, that the umbrella of 
the First Amendment does not protect the threat from 
governmental restriction. We do not, however, rest on 
this simplistic and perhaps misleading proposition. Pro¬ 
fessor Emerson points out that both Chaplinsky and Cant¬ 
well were cases involving the use of expression that might 
lead to a breach of the peace in the streets, that is to 
sav, they were incitement cases. T. Emerson, The System 
of Freedom of Expression 313-15 (1970). Here the crime 
charged is not that appellant was inciting others to as¬ 
sassinate Arafat hut that he himself was threatening to do 
so. The question remains, therefore, whether an unequivo¬ 
cal threat which has not ripened by any overt act into 
conduct in the nature of an attempt is nevertheless pun¬ 
ishable under the First Amendment, even though it mav 
additionally involve elements of expression. 

On that question we believe we have help from TVatts. 
supra, 394 U.S. at 705-03. The statute involved in that 
case, 18 U.S.C. * 871, punishing threats to the life of the 
President, was found to be “constitutional on its face.” 
given the “overwhelming’' interest of the Congress in r»ro- 
tectiug the safety and freedom of movement nf the f'TVaf 
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st r?4 (opinion of Burger. Circuit Judge). 
r these reasons that we believe a narrow Con¬ 
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jury under Dennis v 
•15 (1951). 19 TTe mus 


aiion ot t„e r irst Amendment 
-rly for the court rather than 
United States.. 341 U.S. 494, 
determine under the eircuni- 


Kmerson, The System :i Freedom tf Zupressivn 404-05 (1370), 
tie following to «ay regiri_ig the analogous crime oi solicitation: 

Tie issue should be resolved in terms oi the usual roles for deter- 
riinin g what is expiressioa ani what is action. Cater these doctrines 
solicitation **-, -■ he raniStirtri&ually punished only when the com¬ 
munication is so cl t ee. d_reet, effective, and instantaneous La its 
impact that it is part f ‘It; action. The speaker most, in effect, 
be aa agent in tie action. 

■With respect specif air to solicitation cases, certain core con¬ 
crete considerations eta be surges ted. Toe taore general the com¬ 
munication—roe more it relates to general issues, is addressed to 
a number of te:s-':»- urge, general action— ;oe ra re readily it is 
class 15ed as ex-tress :n- un -he other hand, communication that is 
specifically ecncemet with % particular law, aimed a: a particular 
person, and urges p t—.cu.or action, moves closer to action. Cotn- 
monicaticin ais-» tents to become action a3 toe speaker assumes a 
personal relation to -he Ureter, deals with him on a face-to-face 
basis, or parti.-ipuus in it agency or partce.-sh’p arrangement. 
Other factors ns; -5e.t the ultimate determ-narion of whether 
the comm uni •nricn is expression or action. The essential issue is 
whether the speaker has male himself a participant in a crime or 
attempted crime of action. Short of this the community must 
satisfy itself with punishment of the one who committed the viola¬ 
tion of law cr attempted to do so, cot punishment of the person 
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ever, I see no reason to set forth a test 
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thre.»t here had been made in the 
e *a phrased, "We plan to kiU Arafat 
less he pays us $1,000,000,” I would 
; still well within *; 875(c) and not 
<rst Amendment although the threat¬ 
en:.: liata, imminent or unconditional 
•d by Judge Oakes. We have already 
assassinate the President some two 
t comparable statute, 18 T7.S.C. % 871. 
it on. 428 F.2d IS (2d Cir. 1070), cert. 

(1971). Although the opinion does 
ae of immediacy, I would not think 
ould change the result. 

Votta v. United States, 394 U.S. 705 
reversing a eenviction under § 871, 

: to assassinate President Johnson as 
\ the setting was entirely different 
j here. The defendant there was an 
> was p-.rticiparieg in a public rally 
s Club on the Washington Monument 
gatheriue scheduled to discuss police 
?sre>‘ion v >- one member of the group 
et more education before expressing 
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a ri£Ie the firs: nan I -.ant to g-.-i in my sights is 
They are no: going ;o make me kill my black 
brothers. 

CL-* C.S. a: 7lo. I do no: think that Wctr<s stands for the 
nropositiou that a conditional threat is necessarily pro¬ 
tected by the First Amen intent. The circumstances of the 
threat mode in that case indicate that the assassination was 
impossible since the defendant never intended to serve in 
the Armed Forces; that it — as considered as a joke by the 
audience and that it was made in a setring of political and 
social discussion which should be encouraged and not con¬ 
demned. 

In sum, I believe that in view of the myriad circum¬ 
stances which will attend the making of such threats and 
the rich vocabulary of invective available to those prone to 
indulge in the exercise con learned by the statute, the better 
course here is to decide each case on its facts, at least until 
such time a 3 the Supreme Court provides further elucida¬ 
tion. Moreover, the proposed requirement that the threat 
be of immediate, imminent and unconditional injury seems 
to nr to be required neither • y the statute nor the hirst 
Amendment. 


Mesktll, Circuit iconcurring); 

Reluctantly I must concur that Reiner- actions come 
within the literal terms of 15 U.S.C. tI 575(c). 2. I do not 
believe, however, that Congress ever intended this statute 
to apply to the type of television news broadcast incident 
involved here. 

The admittedly sparse legislative history behind this 
enactment reveals that it originally was aimed at the inter¬ 
state transportation of extortion messages. After its pas¬ 
sage. hut long before the advent of television, the statute 









-. 0 to non-extortion cases Involving 

rotate ■-•<• -•• -n unicadon of “any” threat. Prosecu- 
Udr . : :o 575 (c) and its relatives *§ S71 and 876 
Iv^i interstate threats made by telephone and 
sirtiticn? involving some direct and immediate 
2 , fkr-atener in communicating the threat against 
ar reeioieut. See, e.g.. United States v. Bozeman, 
505 -5 Cir. 1&74), cert, denied, 422 U.S. 1044 
•leuhone threats); United States v. LeFison, 418 
1 9Vi-. 1H9) (telephone and mail threats). Fur- 
'sj- utilizing the aforementioned modes of trans- 
the threatener, by paying for the use of the 
or mail, was entitled to interstate delivery of his 
the mailman or telephone operator ■who trans- 
e threat was truly an “innocent dupe.” No other 
Ires activity like Seiner’s, which is so detached 
act of transmission itself. 

;jr Seiner may have foreseen, or for that matter 
he may have wished to happen to hi3 statement 
ne he mouthed it, he nevertheless had no control 
threat once it was made. Instead, the decision 
or not to broadcast, which in effect determined 
or not a crime was committed, rested within the 
l of the television personnel. Had Kelner re- 
:e threat after it was made but before the broad- 
rouid have been powerless to prevent transmission 
rfore powerless to prevent the crime charged here. 
Iner was in a position unlike other defendants 
r .l under this statute, each of whom had control 
threat until it was transmitted in interstate com¬ 
ber by mailing the letter or placing the phone call. 
?.se. conceded to be one of first impression, deals 
broadcast media which has First Amendment 
oarate and apart from Kelner’s and which do not 







ipplv to telephone company employees or poa.—*■- 
WPIZ L::U reported the st-ry V.* r.s:u.- silent bat 

r T"-'•*j;' 0 j* 777 .._T 7 .; . 777 Othtf- I’/JITl-* fiiC-. 

would the transmission o; a communication, o. a threa*. 
Lave *akeu place with;a ~~z meaning oi tte statute? »'• otnn 
there have been a violation it instead oi a te±ev:~_on ne->a- 
mzn. a reporter for a newspaper wnich is ma:.eu ime. state 
had asked the question and then written a story with a 
quotation of the threat? 

While I concur in the disposition of this appeal.. I believe 
that its precedential value should be severely restricted. 
I am apprehensive abont iue implications of con.sio.erms 
the broadcast media to be modes of communication in 
threat cases. It is obvious from the legislative history that 
Congress had not considered this eventuality: I can only 
hope that Congress will clarify its intention as to the scop® 
of this statute. 
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